
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/13/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC  VS.  HASSAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY PACIFIC FINANCIAL CA LLC, CHRISTINA 
* TENTATIVE RULING: * 
 
This motion is continued on the Court’s own motion to September 27, 2019, 9:00 a.m. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-01879 
CASE NAME: GURM  VS.  WINGS FOR 2 SINGHS 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY WINGS FOR 2 SINGHS INC., et al. 
* TENTATIVE RULING: * 
 
Defendants’ Petition to Compel Arbitration is granted.  However, their request for an award of 
attorney fees under Code of Civil Procedure § 128.5 is denied. 
 
This matter has followed a distinctly unconventional path, and the present petition is accordingly 
unconventional in itself.  It is nevertheless meritorious. 
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The Arbitration Agreement 
 
This case was filed as a derivative shareholder’s action and an action involuntary dissolution of 
a corporation.  Plaintiffs, the minority shareholders in Defendant Wings For 2 Singhs, Inc., allege 
that defendants, the majority shareholders, violated their fiduciary duties and abused their 
majority power in order to control the corporate activities to benefit themselves and in a manner 
that was detrimental to the minority shareholders.  Plaintiffs allege that defendants’ activities 
have impaired the value and viability of Wings For 2 Singhs, Inc. 
 
There is no claim that there was any pre-existing arbitration agreement governing this dispute.  
After the filing of this suit, however, the parties did expressly agree to proceed with binding 
arbitration before Judge Lambden of ADR Services, Inc.  No one contests the validity of that 
original arbitration agreement, at least as of the time it was made (January 2019). 
 
The arbitration agreement, however, was itself unconventional in two respects, one substantive 
and the other procedural.  Substantively, this agreement occurred after the parties had already 
conducted a mediation with Judge Lambden as the mediator.  As both sides and the mediator 
recognized, that posed a potential conflict problem in that the mediator might well be thought to 
have received confidential and ex parte information from one or both sides, which would not 
ordinarily be appropriate for consideration in an arbitration.  The arbitration agreement expressly 
recognized this difficulty and both sides expressly waived any such conflict, agreeing in plain 
terms that they would proceed with arbitration before Judge Lambden notwithstanding that he 
had also been their mediator. 
 
This mediation/arbitration blend continues as to the arbitration agreement’s prospective 
provisions.  The agreement calls for an initial Phase 1 of arbitration, limited to “determin[ing] the 
shareholder interests (percentages) in Wings for 2 Singhs, Inc. of Plaintiffs and Defendants, 
respectively”.  Once Phase 1 is completed, the parties are to return to a second round of 
mediation before Judge Lambden.  If the second mediation is unsuccessful, they are then to 
resume arbitration in a Phase 2. 
 
Procedurally, the arbitration agreement was written up as a “Stipulation”, and signed by all 
sides.  Despite that label, however, the stipulation was never filed with the Court, and contained 
no signature line for the Judge by which it would have become a formal court order.  The Court’s 
only timely information about the agreement to divert this dispute into arbitration was a 
representation to that effect at a CMC, with the further note that the arbitration stipulation hadn’t 
been drafted yet.  The Court observes that if this stipulation had been properly filed with the 
Court and signed by the Judge, this present petition would have been unnecessary.  There 
would already exist a court order to arbitrate – and plaintiffs could either show up and participate 
in that arbitration, or allow it to proceed in their absence. 
 
As matters stand, the so-called “Stipulation” is simply a private contractual agreement to 
arbitrate.  As such, however, it is as valid as any other privately made arbitration agreement.  
An arbitration agreement need not have been originally filed as a court order to be valid 
and binding. 
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The Conduct of the Arbitration 
 
Phase 1 of the arbitration proceeded as called for in the arbitration agreement, and resulted in 
a formal Phase 1 interim award by Judge Lambden.  The parties then conducted their second 
round of mediation, which did not succeed in settling the dispute.  According to the arbitration 
agreement, then, the arbitration is supposed to proceed to Phase 2. 
 
Plaintiffs, however, are refusing to proceed.  Hence the present petition, to compel them 
to do so. 
 

Plaintiffs’ Opposition 
 
Plaintiffs’ attorney stated in an e-mail that “Plaintiffs will not sign the Stipulation for Arbitration 
After Mediation”.  No such stipulation is required or proposed, and refusing to sign it is pointless.  
The agreement to proceed with Phase 2 of the arbitration is not simply a proposed but unmade 
stipulation which plaintiffs may now decide to agree to, or not.  On the contrary, that agreement 
was made in January 2019, in the original arbitration agreement.  It has been a binding 
agreement to arbitrate since then, and there is no basis on which plaintiffs are entitled to simply 
repudiate it. 
 
Plaintiffs’ opposition to the present petition accordingly does not dispute either the validity of the 
original agreement to arbitrate, or the fact that that original agreement obligates plaintiffs to 
proceed with Phase 2. 
 
Instead, plaintiffs’ sole articulated basis for getting out of arbitration is a bogus claim of 
arbitrator bias, based nominally on plaintiff Gurm’s asserted perception “in hindsight” that 
Judge Lambden has been biased against plaintiffs from the beginning (together with totally 
unsupported assertions that Judge Lambden has seemed absentminded and forgetful).  It is not 
difficult to infer that this really represents nothing more than Gurm’s “sore loser” disappointment 
that the Phase 1 award did not go his way.  He articulates nothing that could even suggest any 
improper “bias”. 
 
Procedurally, moreover, this is really more in the nature of raising post-arbitration assertions of 
bias as a basis for invalidating the Phase 1 award after it was made.  Plaintiffs had opportunities 
to challenge Judge Lambden.  According to Paragraph 4 of the Stipulation, the parties agreed 
they were advised by their counsel that they have the opportunity to select another neutral for 
the subsequent arbitration.  The parties remained with Judge Lambden.  The ADR arbitration 
rules also provide for a challenge to an arbitrator, which Plaintiffs failed to utilize.  Rule 11 
provides, “At any time before the conclusion of the arbitration proceeding, a party may challenge 
the continued service of an arbitrator on any of the ‘judicial-type’ grounds listed in Code of 
Civil Procedure Section 170.1. The challenge must be based upon information that was not 
available to the parties at the time the arbitrator was selected. A challenge for cause must be 
in writing and exchanged with opposing parties who may respond within seven (7) days of 
service of the challenge.”  Any allegations of bias of the arbitrator should have been addressed 
under the rules. 
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Furthermore, the ADR rules provides a procedure for withdrawal from arbitration, which plaintiffs 
did not use. ADR Services Rule 18 “Withdrawal from Arbitration” states, “No party may 
terminate or withdraw from an arbitration after the appointment of the arbitrator except by written 
agreement of all parties to the arbitration.”  Defendants have not agreed to the withdrawal. 
 
In short, plaintiffs’ stated reasons for dishonoring their express agreement to arbitrate – 
including Phase 2 – are insubstantial, bordering on frivolous. 
 

Judge Lambden’s Reservations 
 
There is another issue to be addressed, however, though neither parties’ brief even mentions it.  
In his Arbitration Management Order of July 12, Judge Lambden himself raises a possible 
concern about proceeding as the arbitrator for Phase 2.  The Court appreciates the Judge’s 
concern for potential conflicts, but concludes that it is not well-taken. 
 
The problem Judge Lambden raises goes back to the concern about a mediator then serving as 
an arbitrator.  He recognizes that the parties expressly and unambiguously waived any conflict 
that might arise from Judge Lambden having been the mediator in the first phase of mediation 
last fall.  He raises a concern, however, as to whether that waiver extends to the same problem 
arising from his service as the mediator in the second round of mediation, occurring after the 
Phase 1 award.  He states that the parties “did not, and could not, prospectively waive the 
potential uncertainties of the mediator/arbitrator having obtained additional facts in the course of 
the interim mediation session.”  He agrees that the parties have stipulated to arbitrate all of their 
dispute, including Phase 2, and hence his view is that the Court should compel plaintiffs to 
proceed with the Phase 2 arbitration.  Because of his concern that he personally is now 
disqualified from being the Phase 2 arbitration due to his intervening mediation services, 
however, he takes the view that the matter should now proceed before one or more other 
arbitrators to be named by ADR Services, Inc. 
 
The Court does not agree with Judge Lambden’s reading of the original arbitration agreement.  
That agreement expressly refers in the singular to a single Arbitrator – and further expressly 
provides that Judge Lambden is to be that Arbitrator.  It also expressly contemplates, in clear 
terms, that after Phase 1, the parties are to proceed first with a second round of mediation, and 
then if necessary with a second Phase of mediation.  None of that latter provision makes any 
sense if, as Judge Lambden worries, the parties did not agree to waive any conflicts that might 
otherwise be created by Judge Lambden’s dual role as round-two mediator and Phase 2 
arbitrator.  By agreeing to proceed in exactly this fashion and before this Arbitrator, the parties 
must necessarily be deemed to have agreed to waive any conflicts or other obstacles that would 
have prevented them from doing exactly what their contract calls for them to do. 
 
This agreement also makes perfectly good sense in operational terms.  Having conducted 
Phase 1, Judge Lambden is already thoroughly familiar with these parties, the business, and 
much if not all of the events that will be at issue in Phase 2.  The parties no doubt had exactly 
that familiarity in mind when they provided that a single arbitrator would conduct both Phases.  
They likewise no doubt had in mind that Judge Lambden’s familiarity would also be invaluable to 
his second-round mediation efforts. 
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Attorney Fees 
 
The Court views plaintiffs’ stated grounds for refusing to proceed, and their stated arguments in 
opposition to this petition, as insubstantial and asserted in bad faith.  If that were the only issue 
standing in the way of this petition, therefore, the Court might very well have been inclined to 
grant attorney fees as a sanction. 
 
Given the more substantial concern raised in good faith by Judge Lambden himself, however, 
the Court does not see fit to award such sanctions. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-02539 
CASE NAME: MANCHENO VS. BANIQUED 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY NAYELLI TREJO 
* TENTATIVE RULING: * 
 
The parties advised at a CMC earlier this week that plaintiff and Trejo have agreed to dismiss 
any claims against each other.  This MJOP is accordingly taken off calendar. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-00980 
CASE NAME: MORRISON  VS.  BNSF RAILWAY COMPANY 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGATORIES 
FILED BY BNSF RAILWAY COMPANY 
* TENTATIVE RULING: * 
 
By stipulation this motion is continued to October 18, 2019 at 9:00. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-01280 
CASE NAME: WILLIAMS VS. MENDOZA 
HEARING ON MOTION TO COMPEL VERIFIED ANSWERS TO FORM INTERROGS. 
FILED BY GONZALO JOSEPH MENDOZA 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to compel discovery is granted. 

Plaintiff must serve responses to defendant’s first set of form interrogatories; first set of special 

interrogatories; and first set of document requests (all served on or about January 8, 2019), 

without objections and with verifications, within 30 days following service of the Order After 

Hearing hereon.  Plaintiff must also produce all such documents within 35 days following service 

of the Order After Hearing hereon. 

Plaintiff is also ordered to appear at the office of defendant’s counsel for deposition, with the 
documents requested in the notice, at a date to be provided by defendant in his Order After 
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Hearing hereon, but no earlier than two weeks after service of the Order After Hearing (unless 
counsel agree on a different date). 
 
Defendant requests sanctions, but improperly does not include his quantification of sanctions in 

counsel’s sworn declaration.  The amount sought, however, is reasonable on its face.  

Sanctions are awarded in the amount of $450, payable by plaintiff to counsel for defendant 

within 30 days following service of the Order After Hearing hereon. 

The Court also notes that the moving papers do not comply with CRC 3.1110(f) and Local Rule 
3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and comply with 
them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-00239 
CASE NAME: CITY OF RICHMOND VS. PERRYMAN 
HEARING ON MOTION TO INTERVENE IN ACTION 
FILED BY GLOBAL DISCOVERIES, LLC 
* TENTATIVE RULING: * 
 
This motion was withdrawn. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00659 
CASE NAME: JAMES S. CURTIS  VS.  NATIONSTAR MORTGAGE 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY JAMES S. CURTIS, LINDA M. CURTIS 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion for a preliminary injunction, forbidding the now-scheduled foreclosure sale, 
is denied.  Plaintiffs have shown no serious prospect at all – let alone a probability – of success 
on the merits. 
 
The Court has previously granted TRO or preliminary injunctive relief in this case some two or 
three times, but only on a narrow and specific ground:  Plaintiffs had pending, or were about to 
file, a modification application or an appeal from denial of same.  Civil Code § 2923.6 therefore 
called for putting off the sale until those could be acted on, either approved or denied.  
Defendant’s papers show without contradiction that by now, plaintiffs’ appeal has been rejected.  
That eliminates the statutory basis for the previously granted relief.  (It also disposes effectively 
of plaintiffs’ second cause of action under § 2923.6, which purports to allege that the appeal is 
still pending even though that was plainly no longer true by the time the first amended complaint 
was filed.) 
 
In its prior grants of relief, however, the Court had noted that except for the § 2923.6 issue, 
plaintiffs had not shown anything by way of a meritorious claim: 
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The weak point in plaintiffs’ case has always been, and remains, the requirement 
of “materiality” for any relief based on the procedural requirements of the statutes 
they invoke – meaning that but for the procedural violations they would have 
succeeded in preventing foreclosure. … Unless plaintiffs can make a convincing 
showing that they would have received a different substantive result with different 
procedures – an assertion they have not even alleged so far, and which seems 
fairly dubious as a generic matter – they will have no showing of probability of 
success on the merits to support any further delay in the foreclosure sale. 

 
Turning, then, to plaintiffs’ first amended complaint:  Their third cause of action is for violation of 
Civil Code § 2923.55, based on the allegation that when defendant first scheduled this 
foreclosure sale in February 2019, it had not complied adequately with the statutory 
requirements of contact with the borrowers to discuss foreclosure and alternatives to it.  
Assuming that that allegation is true, however, the Court cannot see how it could be of any 
substantive consequence now.  As plaintiffs themselves point out, since February they have 
conducted quite extensive and substantive discussions with defendant, including a modification 
application and an appeal from denial of that application.  Plainly, then, they have had all the 
communication they could ask for from the bank about the possibilities for avoiding foreclosure.  
Any alleged failure to conduct such communication before February is now water under the 
bridge, working no present harm or prejudice to plaintiffs. 
 
Nor does the substance of plaintiffs’ intervening negotiations suggest any basis on which they 
are likely to prevail.  They state that in their modification application, they said they could make 
the current payments, but admitted they could not now pay off the substantial arrears, which 
they proposed to tack onto the principal as a balloon payment at the end of the loan period.  
The bank, however, was under no legal obligation to accept such a modification, and was hardly 
unreasonable in wondering what confidence it could have that the balloon payment could be 
made later. 
 
Plaintiffs’ remaining substantive causes of action (Civil Code § 2924c(e), and two contract-
based claims) all rest on a set of facts now newly adduced in this case.  It appears that last fall, 
when a prior abortive trustee’s sale was taking place, plaintiffs requested and obtained a 
specific pay-off number from the bank, and in fact tendered the full pay-off amount.  The bank 
kept part of the payment and returned the rest.  This is troubling for a couple of reasons.  First, it 
is distinctly curious that such a seemingly sympathetic set of facts is coming out now for the first 
time; why did plaintiffs not adduce these facts earlier?  It appears, however, that that is not a 
reason for questioning plaintiffs’ credibility, as the bank essentially admits these facts to be true.  
And second, the Court has to wonder why the bank would not have preferred to take the cash, 
deem the outstanding balance paid up, and reinstated the loan; surely that would have been 
preferable from the bank’s point of view to going forward with a foreclosure. 
 
Be those facts as they may, however, the Court is not in a position to second-guess either 
plaintiffs’ litigation tactics or the bank’s internal decisionmaking.  These facts establish a basis 
for judicial relief only if plaintiffs can show that, in rejecting their pay-off, the bank was violating 
either the statute or the contracts.  The bank points out that both the statute and the deed of 
trust created a right to pay off the arrears only if the payment were made five business days 
before the trustee sale, and this tender of payment was one day late.  Plaintiffs’ reply does not 
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address that problem.  Accordingly, plaintiffs have not established any violation of their legal 
rights in the refusal. 
 
Plaintiffs’ case is also a bit opaque as to what happened next, which creates substantial doubt 
as to causation.  If the bank kept some of the money (thus paying down the arrears), but 
returned the rest, why didn’t plaintiffs then just bring the money back to pay off the arrears once 
they got the abortive trustee sale cancelled?  There’s no clear explanation.  Presumably there 
were additional unmade payments in the meantime, which would have increased the arrears 
further.  But if plaintiffs could have made those payments, by hypothesis they still could have 
paid off the arrears.  And if they couldn’t have made those payments, then that raises a 
substantial problem as to how plaintiffs could have kept themselves current and avoided default 
and foreclosure, doesn’t it? 
 

  

 8.  TIME:  9:00   CASE#: MSC19-00880 
CASE NAME: BRACHIUM, INC.  VS.  WONG 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
PER ORDER FILED 08-16-19 BY GEORGE F. WONG 
* TENTATIVE RULING: * 
 
This case and the parallel litigation in Line 12 represent a struggle among founders of a medical 
tech company, particularly over how, from whom, and on what terms to obtain outside 
investment funding.  At this point, however, it does not appear that the company is likely to 
continue as a going enterprise. 
 

(Oversimplified) Summary of the Parties’ Basic Cases 
 
Brachium is a start-up medical tech company, with three main founders – Shebab, Akeel, and 
Wong.  For some time the company, acting mainly through Wong and an outside consultant 
(Niro), were negotiating with TronVest and the Chen family for outside funding. 
 
Brachium’s complaint in this action (filed on direction of Shebab and Akeel) accuses Wong and 
Niro of mismanaging the negotiations with TronVest, giving away too much both as to internal 
information and IP, and as to substantive deal terms, and seeking to remove Shebab and Akeel 
from the company’s management in favor of lucrative contracts for Wong and Niro. 
 
Wong unsurprisingly offers a different version of these events in his first amended cross-
complaint in this action.  He alleges that TronVest, though interested in investing, was 
dissatisfied with Shebab’s leadership of the company and insisted on phasing Shebab out of 
management as a condition of TronVest’s willingness to invest.  Wong’s pleading accuses 
Shebab and Akeel, the now-incumbent management, of sabotaging the TronVest negotiations 
and removing Wong from the company in order to secure their own control of Brachium, despite 
the absence of other realistic prospects for sufficient funding.  Wong accuses Shebab of turning 
over Brachium’s IP to a second outside company, Triple Ring, by contracting out Brachium’s key 
engineering personnel to Triple Ring. 
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Meantime, TronVest has filed its own action (Line 12) against Brachium, Shebab, and Triple 
Ring.  Not surprisingly, TronVest’s complaint is largely harmonious with Wong’s theory of 
events, though it appears to accept that TronVest intends no future investment or involvement in 
Brachium.  TronVest made an initial $300,000 investment in the form of a convertible 
promissory note.  Although that note’s stated due date has not come, TronVest contends that it 
is due now because of Brachium’s breaches, in particular the alleged falsity of representations 
made to TronVest and Brachium’s failure to follow through in securing larger-scale investment 
funding from TronVest or other investors.  TronVest sues Brachium on the note.  It also sues 
Shebab and Triple Ring on a theory of voidable transfers.  The complaint is a little vague as to 
the property transferred, but it appears to consist of cash improperly taken from Brachium by 
Shebab, and the transfer of Brachium’s IP to Triple Ring. 
 
(As commented at a recent ex parte appearance, it is the Court’s intention to consolidate the 
TronVest action into this one, designating TronVest’s complaint as a cross-complaint in this 
action.  That has not formally occurred yet, however.) 
 

Wong’s Motion for Preliminary Injunction 
 
Line 8 is Wong’s motion for a preliminary injunction against transfer of Brachium’s IP to Triple 
Ring.  The Court denies the motion for the same reason that Judge Weil denied the requested 
TRO ex parte:  The motion seeks to close the proverbial barn door after the horse has gone. 
 
By Wong’s own account of events, the transfer of IP took the physical form of Shebab sending 
Brachium’s only two engineers to work at Triple Ring, taking Brachium’s IP with them.  But if that 
happened at all, it has already happened.  Indeed, it appears that the two engineers have 
themselves left Triple Ring for other opportunities, apparently uninterested in serving as 
conscripts on this battlefield.  As for Brachium, Wong says it no longer has any real-world 
operational existence – no employees, no physical assets, no offices of its own.  Moreover, 
given TronVest’s own posture of no longer being interested in pursuing any Brachium 
investment opportunity, and Wong’s contention that there are no other available investors, it is 
not readily apparent that there is any prospect of breathing life back into Brachium as an 
operating business entity. 
 
So what would the Court be enjoining, exactly?  Wong makes no case that there remains any 
significant Brachium IP that isn’t already in Triple Ring’s hands.  At most, then, the injunction he 
seeks might forbid Triple Ring from “using” that IP.  Both the scope of the IP and the manner of 
“use” to be enjoined, however, are far too vaguely described to be put into anything as concrete 
as a preliminary injunction. 
 
Further, given the dubious prospects of Brachium surviving as a business on its own, there 
appears to be no argument that Triple Ring should be stopped from developing the IP so as to 
preserve Brachium’s own business viability as a tech developer.  On the contrary, while the 
prospects for realizing value for Brachium are murky at best, it appears likely that the only 
avenues for doing so at present are either selling the IP (with or without the corporate shell) 
to Triple Ring, or (maybe) selling those assets to some alternative buyer perhaps put together 
by TronVest and Wong.  The preliminary injunction would thus appear either to be an attempt 
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to skew the bidding (if there are two or more bidders to be had), or slamming the only exit 
door available. 
 
The preceding observations rest only on Wong’s own account of events.  Triple Ring’s response 
goes a ways further, asserting that actually Triple Ring possesses Brachium’s IP pursuant to a 
longstanding contractual relationship between the two by which Triple Ring was doing various 
technical product development work for Brachium, all subject to a written nondisclosure 
agreement.  (Wong contends the nondisclosure agreement lasted only two months with no IP 
transfer, and was terminated some time ago.) 
 
Shebab’s response is similar to Triple Ring’s.  (The Court observes, however, that Shebab’s 
declaration and Shebab and Akeel’s request for judicial notice do not comply with CRC 
3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review 
these rules and comply with them as to any future filings.  Failure to do so may result in rejection 
or disregard of nonconforming papers.) 
 
Evidently someone is lying about the scope and duration of the relationship between Brachium 
and Triple Ring; and at some point the truth of that point will doubtless come out, with 
appropriate consequences.  The Court need not choose between these conflicting factual 
scenarios, however, because even without considering cross-defendants’ version, Wong’s own 
motion shows that the relief he seeks would be substantially pointless.  For similar reasons the 
Court need not rule on objections to evidence.  The request of Shebab and Akeel for judicial 
notice is denied as irrelevant to this motion. 
 
See Line 12 for the Court’s ruling on TronVest’s parallel preliminary injunction motion. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-01022 
CASE NAME: CHAVARRIA VS. WALNUT CREEK ORTHOPEDIC 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY MUIR ORTHOPAEDIC SPECIALISTS 
* TENTATIVE RULING: * 
 
The motion of defendant Muir Orthopaedic Specialists for leave to file a cross-complaint is 
granted.  The cross-complaint should be filed and served within one week. 
 
The Court notes (1) that the motion should properly have included a draft of the proposed 
pleading, and (2) that because this motion is unopposed and evidently entirely uncontroversial, 
this should have been handled by stipulation. 
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10.  TIME:  9:00   CASE#: MSC19-01230 
CASE NAME: DEBRA MASON  VS.  AMBROSE RECREATION 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY AMBROSE RECREATION AND PARK DISTRICT 
* TENTATIVE RULING: * 
 
Defendant moves to compel arbitration of this dispute pursuant to an arbitration clause in a 2012 
settlement agreement between these parties, applicable to any dispute between them arising 
after the date of the settlement agreement.  Plaintiff expressly agrees to such arbitration, and 
indeed offered to proceed with arbitration before this motion was filed.  The motion is thus 
uncontested and is granted to that extent. 
 
Defendant further asks that this action be dismissed because the dispute will be fully resolved in 
arbitration.  So it should be, and so the Court hopes.  Nevertheless, it is standard practice to 
retain jurisdiction over arbitrable cases, whether they are filed as substantive lawsuits or as 
petitions to compel arbitration.  Not only is there the possibility that some dispute might arise 
over the arbitration mechanism itself, but there always remains the possibility of post-arbitration 
motions such as a motion to enforce the award, or a motion to vacate the arbitration award. 
 
The Court neither understands plaintiff’s argument about Code of Civil Procedure § 664.6, nor 
sees why plaintiff is bothering to make such an argument.  As plaintiff does not contest, there 
exists a binding and valid contractual agreement to arbitrate.  It matters not in the slightest 
whether that agreement was made in a settlement agreement or in some other form of contract.  
Moreover, the absence of a § 664.6 reservation of jurisdiction in a prior settlement agreement 
means only that the parties could not proceed in the prior state action to seek to enforce the 
settlement agreement.  It poses no obstacle to enforcement of that contract by other means, 
such as in this action. 
 
The case management conference set for November 6 is vacated, and a case management 
conference is set for March 18, 2020 at 8:30 a.m. to check on the status of the arbitration. 
 

  

11.  TIME:  9:00   CASE#: MSC19-01230 
CASE NAME: DEBRA MASON  VS.  AMBROSE RECREATION 
HEARING ON MOTION FOR SANCTIONS PURSUANT TO CCP 128.7 
FILED BY AMBROSE RECREATION AND PARK DISTRICT 
* TENTATIVE RULING: * 
 
Defendant moves for sanctions pursuant to Code of Civil Procedure § 128.7.  The motion is 
denied.  Bluntly, if anything it is this motion that risks being characterized as unprofessional and 
overly aggressive litigation conduct. 
 
Arbitrability 
 
Defendant first requests sanctions because plaintiff filed a lawsuit over a dispute that is subject 
to an arbitration clause.  That is not an unusual occurrence, and the usual result of it is that a 
subsequent motion to compel arbitration is granted or stipulated (see Line 10).  It does not make 
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the filing of the lawsuit sanctionable conduct in itself, and defendant cites no authority 
suggesting that there is anything sanctionable in suing on an arbitrable dispute. 
 
For starters, plaintiff shows that on July 11, before the expiration of the grace period under 
§ 128.7, plaintiff agreed to proceed with arbitration.  That means that during the grace period, 
plaintiff agreed to the very relief as to which defendant seeks sanctions.  (Defendant rejected 
that agreement, apparently, because of its insistence not only on proceeding to arbitration, but 
to dismissal of this action – a request the Court is rejecting.) 
 
For another thing, an arbitrable case is not sent to arbitration until one or the other side asks for 
it to be sent to arbitration.  At the time this lawsuit was filed it remained possible that defendant 
itself might choose to skip arbitration and proceed with litigation.  Indeed, frankly, a very 
respectable argument could have been made here that by seeking to litigate the merits of this 
dispute in court (in the form of seeking sanctions against the contention that plaintiff “retired”), 
defendant itself waived arbitration by seeking judicial resolution of the merits of the dispute.  
Given that plaintiff has made no such argument and both sides are agreeing to arbitrate, 
the Court will not go down that path.  But defendant really should be more careful about what it 
asks for. 
 
The Merits – “Retirement” 
 
Defendant also argues that the complaint is sanctionable because it rests on the allegation 
that plaintiff “retired” from her employment at defendant for purposes of ¶ 526 of her 
employment agreement, and that allegation is sanctionably false.  There are several problems 
with this argument. 
 
First, it asks this Court to rule on the merits of the dispute at the same time that defendant is 
arguing that the entire dispute must be decided in arbitration – and indeed, asserting that 
plaintiff should be sanctioned for trying to litigate the merits in court.  It is the arbitrators, not this 
Court, who will decide whether or not plaintiff was “retired”. 
 
That semi-jurisdictional point aside, defendant simply does not establish to the requisite level of 
sanctionable clarity that the termination of plaintiff’s employment could not be deemed 
“retirement” for purposes of ¶ 526.  The fastest way to make that point is to note that for some 
six years defendant itself was in fact paying cash benefits plaintiff, unambiguously on the stated 
basis that those benefits constituted her retirement benefits under ¶ 526.  Defendant now says 
that was erroneous; its recent termination of those benefits is the core of the present dispute.  
But it hardly sits well for defendant to argue that plaintiff’s “retirement” allegation is so obviously 
false that it deserves sanctions, when defendant itself adopted and acted on that exact 
characterization for many years. 
 
Defendant argues that the falsity of plaintiff’s “retirement” allegation is conclusively established 
by judicial estoppel, because she made contrary allegations in her 2012 federal and state 
lawsuits.  That is an overreading of the clarity of the 2012 pleadings.  Although they consistently 
alleged that plaintiff had been “terminated”, one way in which an employee might be terminated 
is through forced retirement.  And more to the point, it is not manifestly out of the question that 
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her termination might qualify as “retirement” as that term was used in ¶ 526 – a point of 
contractual interpretation to which neither side pays a lot of attention here. 
 
Furthermore, defendant would have no judicial estoppel case even if the 2012 pleadings were a 
good deal clearer than they are in contradicting her present allegation.  Judicial estoppel applies 
only if “the party was successful in asserting the first position (i.e., the tribunal adopted the 
position or accepted it as true”.  Aguilar v. Lerner (2004) 32 Cal.4th 974, 986, quoting Jackson v. 
County of Los Angeles (1997) 60 Cal.App.4th 171, 183; accord, e.g., Masayesva ex rel. Hopi 
Indian Tribe v. Hale (9th Cir. 1997) 118 F.3d 1371, 1382.  Here, there was no judicial decision 
one way or the other in the 2012 lawsuits, which were settled with no express resolution as to 
whether plaintiff was “retired” or not. 
 

  

12.  TIME:  9:00   CASE#: MSC19-01587 
CASE NAME: TRONVEST CAPITAL  VS.  BRACHIUM, INC. 
HEARING ON OSC FOR PRELIMINARY INJUNCTION 
PER ORDER FILED 08-16-19 BY TRONVEST 
* TENTATIVE RULING: * 
 
Plaintiff TronVest’s motion for preliminary injunction is denied. 
 
See Line 8 for a very brief summary of the parties and their positions in these overlapping 
lawsuits.  TronVest’s present motion is substantively an echo of the preliminary injunction 
motion filed by Wong in the other action, though coming at the issue from the angle of seeking 
to preserve Brachium’s assets so that TronVest can eventually collect on them as to its base 
claim for breach of a promissory note. 
 
TronVest’s motion is denied for the same reasons as Wong’s:  Insofar as it seeks to prevent any 
transfer of Brachium’s IP to Triple Ring, the motion comes too late to accomplish anything.  
The alleged transfer is, according to TronVest, an accomplished fact. 
 
TronVest also alleges that Shebab has been personally looting Brachium’s cash.  Its factual 
showing in support of that allegation is, shall we say, underwhelming.  But any such concerns 
are already addressed by Judge Weil’s ex parte grant of an attachment order, which this 
Department recently declined to vacate on ex parte application.  That particular sub-dispute 
will come up again on Brachium’s motion to vacate, but any concerns about disposing 
of cash (rather than IP) can be adequately addressed in that setting rather than through 
a preliminary injunction. 
 
Finally, almost none of the bulky papers submitted by both sides on this motion comply with 
CRC 3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  Counsel are directed to 
review these rules and comply with them as to any future filings.  Failure to do so may result in 
rejection or disregard of nonconforming papers. 
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13.  TIME:  9:00   CASE#: MSN19-1109 
CASE NAME: PEOPLE VS. BASSETT 
HEARING ON MOTION FOR RETURN OF SEIZED PROPERTY 
FILED BY JOHN DAVID BASSETT 
* TENTATIVE RULING: * 
 
Certain property was seized from petitioner Bassett in 2015 pursuant to a lawful search warrant.  
He reports that no criminal charges were filed, and requests return of the property.  However, he 
has served the petition only on the DA’s office, not on the Brentwood Police Department – to all 
appearances, the agency that apparently has custody of the property and that would be called 
on to obey the order by returning it. 
 
Accordingly, this petition is continued to September 27.  Petitioner should serve the petition on 
the Brentwood Police Department by no later than September 18, and file proof thereof with 
the Court. 
 

 

 
ADD-ONS 

 

14.  TIME:  9:01  CASE#: MSC17-00129 
CASE NAME: DRIVER  VS.  STATE OF CALIFORNIA DOT 
HEARING ON MOTION TO REOPEN DISCOVERY 
FILED BY DONALD SCOTT DRIVER 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for a limited reopening of discovery is granted, without prejudice to any 
motions in limine that may be filed. 
 

 

15.  TIME:  9:01  CASE#: MSC18-00080 
CASE NAME: WELLEN VS. WELLEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JESSE WELLEN, DUBLIN CREEK ENTERPRISES 
* TENTATIVE RULING: * 
 
This motion was on calendar last week.  The Court continued it with an express order that 
defendant was to provide a courtesy copy of his declaration with proper tabs.  Defendant, who is 
the moving party here, has not done so.  Accordingly, this motion is taken off calendar pending 
such compliance.  If defendant provides the required document, the Court will see if it is 
practical to recalendar the motion.  If not, the motion will be deemed dropped. 
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16.  TIME:  9:01  CASE#: MSC18-00080 
CASE NAME: WELLEN VS. WELLEN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
This CMC is continued to the date of the motion to sever, October 4. 
 

 

17.  TIME:  10:00  CASE#: MS19-0512 
CASE NAME: KILLARNEY PROPERTIES VS. CUEVAS 
SPECIAL SET HEARING ON: JURY TRIAL FOR UNLAWFUL DETAINER 
SET BY COURT 
* TENTATIVE RULING: * 
 
This case has been settled. 
 

 

 

18.  TIME:  10:00  CASE#: MS19-0512 
CASE NAME: KILLARNEY PROPERTIES VS. CUEVAS 
SPECIAL SET HEARING ON: SETTLEMENT CONFERENCE W/ SETTLEMENT MENTOR 
SET BY COURT 
* TENTATIVE RULING: * 
 
This case has been settled. 
 

 

19.  TIME:  10:00  CASE#: MSC17-00580 
CASE NAME: ROE VS. MT DIABLO U.S.D. 
HEARING ON MOTION TO COMPEL INDEPENDENT MEDICAL EXAMINATION 
FILED BY MT. DIABLO U.S.D. 
* TENTATIVE RULING: * 
 
Counsel to appear at 10:00 a.m. 
 

 

 


